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PROCEEDINGS 


AT 


Macon, Georgia, June Germ, 1860. 


Hon. ABNER P. POWERS. 


Judge Nisbet, in behalf of the Committee appointed, presented 
the following report : 

Judge Apner P. Powers was graduated, at an early age, from 
the University of Georgia. After completing his preliminary 
studies, he was admitted to the Bar, and settled in the city of Ma- 
con. ‘The Bar at Macon, at that day, embraced a number of the 
most eminent men of the profession. In the face of active and 
able competition, he acquired, at first, a respectable practice, and 
finally attained to distinction. He represented the county of Bibb 
in the Legislature, and was twice elected to the Bench of this Cir- 
cuit: first by the General Assembly, and afterwards by the people. 
He died when but little advanced beyond the prime of life. His 
success had been equal to that of the favored ones of hisday. He 
had acquired fortune, friends, and the confidence of the public, 
and was the head of a large and amiable family. He left us at a 
time when the past yielded much for gratifying retrospection— 
when the present afforded the richest elements of happiness. and 
the future invited him to higher honors, and ampler resources of 
enjoyment. 

All that he possessed, and all that he hoped for, could not stay 
the hand of the Great Destroyer. Silent, and sure, and remorse- 
less, Death heeds neither youth nor age; genius, learning, poverty 
nor wealth; honor nor shame; the tears of relatives and friends, 
nor the cold indifference of strangers. All equally, the unwearied 
Reaper gathers to his ever filling, yet ever unfilled, garner—the 
tomb. Nature shrinks from the darkness of the grave, but Reve- 
lation pours into it her cheering light. In the midst of life we are 
in death, yet it is not all of life to live. 

This Court and Bar have occasion to notice the frequent occur- 
rence of these memorial scenes. 

Lawyers are a short-lived class. Frequent and thick, like Au- 
tumn leaves, they wither and fall. The fallen leaf, even in its de- 
cay, enriches its parent earth ; so we, in death, may contribute, by 
our virtues, to the wealth of our common humanity. 
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Judge Powers was an amiable man. The law of love dwelt in 
his heart, and the milk of human kindness mingled with his blood. 
These things were manifested in his relations as husband, parent, 
and master. He was agreeable in his intercourse with the mem- 
bers of the Bar--fond of anecdote, and appreciating humor. Na- 
ture bestowed upon him a keen, analytical mind. Patience, cour- 
tesy, love of truth and justice, familiarity with the Law as a 
science, courage, and reverence for authority, are the properties of 
a good Judge. 

All these he possessed in such degree as commanded respect 
for his administration. He had faults, else he had not been hu- 
man. They were rather infirmities than vices, and, in the estima- 
tion of those who knew him best, almost leaned to virtue’s side. 


Resolved, That whilst we recognize, in the death of our brother, 
the hand of Him who doeth all things well, we deplore his loss, 
sympathize with his bereaved family, and will strive to emulate 
his virtues. 

Resolved, That this report be entered on the Minutes of this 
Court, and that the Clerk furnish a copy to his family. 


Mr. Justice Lumpxk1n responded to the report, as follows: 


Well has it been said, my friends, that life is a fountain, fed by 
a thousand streams that perish, if one be dried. It isa silver 
cord, twisted by a thousand strings, that parts asunder, if one be 
broken. Frail and thoughtless mortals are surrounded by innu- 
merable dangers, which make it more strange that they escape so 
long, than that so many perish so suddenly at last. We are en- 
compassed with accidents, ever ready to crush the mouldering ten- 
ement that we inhabit. The seeds of disease are planted in our 
constitution by the hand of Nature. The earth and the atmos- 
phere whence we draw our life are impregnated with death. 

Health is made to operate its own destruction. The soul, that 
animates the body by a vivifying fire, tends to wear it out by its 
own action. Death lurks in ambush about all our paths. 

The just and eloquent tribute which you have paid to the mem- 
ory of Judge Powers renders it unnecessary that I should occupy 
much of your time upon this occasion. 

He belonged to that class of lawyers who rely more upon their 
clear perceptions of what is just and true, than upon books and 
} "ge upon principle than precedents. Juvat accedere 

ontes. 

His mind was pre-eminently practical, and his oratory was in ad- 
mirable keeping with his strong natural sense. He invariably 
spoke for use, and never for display. 

Judge Powers was of a most kindly disposition. Had he lived 
in the degenerate days of the Stuarts, no temptation of power or 
place could have converted him into the cruel and remorseless ty- 
rant Jeffries, of whom it has been said, that ‘‘so he rode on horse- 
back, he cared not over whom he rode.’’ 

His manners were the most bland and agreeable ; and this, add- 
ed to the intuitive quickness of his mind, exuberant and good 
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temper, made him the favorite he was with his brethren and the 
public. 

I regret that our lamented friend had not lived in the merrier 
days of the Law, when more latitude was allowed than is consid- 
ered, at this prim age, consistent with good taste. As late as 
“ Burroe’s Reports,’’ we find legal ‘truths severe,’’ dressed in 
the fairy garb of verse. The last case of this sort is that of the 
Parish of Shadwell against the Parish of St. Johns, Mopping. 
The judgment runs thus: 


** A woman having a settlement, 
Married a man with none: 
‘Lhe question is, he being dead, 
If that she had is gone?” 

* Quoth Sir John Pratt, her settlement 
Suspended did remain 
Living the husband; but him dead, 
It doth revive again.” 

Chorus of Puisne Judges: 
* Living the husband i, but him dead, 


It doth revive again. 


As late as the days of Lord Mansfield, it was not esteemed as 
unfitting the dignity of the Court to indulge in pleasantry. Sir 
Fletcher Norton, in addressing the Bench on some question of 
Manorial rights, happened to say: ‘‘I can instance the point in 
our own person, my Lord, for I have myself two little Manors.’’ 
When the old chief, interrupting him with one of his blandest 
smiles, observed, ** We are well aware of that, Sir Fletcher.’’ 

How the deceased would have enjoyed such diversions! And 
how much more he would have been appreciated, than in these 
latter days of stilts, and starch, and pretension ! 

But he is gone from amongst us; his tall and manly form is 
laid low in the dust; his warm and sympathetic heart will beat no 
more; his bright and beaming eye will be lit up no more by the 
fire of his genius. Living, we all loved him ; dead, we will cher- 
ish his memory in our inmost hearts. 

Thank God, the grave brings with it its blessings! At its bid- 
ding, detraction hides its hideous head; the serpent tongue of 
slander is silent, while that charity which suffereth long, and is 
kind ; which envieth not; which vaunteth not itself; which think- 
eth no evil, begins to make her sweet tones heard, like the strains 
of elegiac music. 

Would that we all possessed, in the same degree with the de- 
ceased, that humanity that meets, in every man, a brother; that 
sympathy which enters with warmth into the feelings of others ; 
that friendship which glows with generous emotions, and binds us 
to those we love by the most indissoluble ties; that charity that 

uts on every dubious action and appearance the most favorable 
interpretation ; that philanthropy that feels with quickness the dis- 
tresses of others, and that spirit of justice that cheerfully accords 
to all their due, 
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IN MEMORY OF 
THOMAS P. STUBBS, Esg. 


W. Por, Esg., as Chairman of the Committee appointed to sub- 
mit appropriate resolutions expressive of the feelings occasioned 
by the death of Tuomas P. Sruszs, Esq., and of the estimation 
in which he was held by the Supreme Court and this Bar, reported 
as follows: 


I beg leave to state, that Mr. Srusss died on the 4th day of ° 


August last, in the forty-ninth year of his age, in this city, in the 
bosom of his family, of typhoid fever. He was a native of Jones 
county, in this State, and had resided in this city about thirty 
years. The profession of Law was. not his original pursuit, nor 
did he embrace it in the freshness of his youth, nor did he bring 
with him the sustaining and encouraging smiles of influential 
friends, nor the support of wealthy patrons, but his main influence 
was stern necessity, and his chief support was a determined will. 
His professional career is known to this Court and Bar. From an 
humble commencement, he continued to rise and expand until— 
though he died but in the meridian of life—he had reached the 
highest walks of his profession, and was in the enjoyment of its 
most lucrative rewards. At the time of his death, Mr. Sruszs 
enjoyed as large, if not the largest practice in the State; but his 
labors were not confined to his profession, for his fellow-citizens 
appreciating his rare qualities, and the conduct of his professional 
business, rightly concluded that he would prove a useful repre- 
sentative in the management of the public affairs of the State, and 
elected him to a seat in the Senate, in which he exhibited the same 
untiring industry and practical sense, which he had manifested in 
his professional business ; and it is very doubtful whether any man 
in the State has, in the same short period, ever acquired greater 
reputation as a faithful, judicious and intelligent legislator. But 
his capacity for business, and his professional and political suc- 
cess were not the most attractive features of Mr. Srusss’ charac- 
ter, for it is a melancholy fact, that these advantages too often en- 
gender feelings of envy and jealousy; but the most attractive and 
lovely parts of Mr. Sruszs’ character, were his moral qualities. 
His estimate of himself, was of the humblest kind, and his de-~ 
ference to others was sometimes carried to an injurious extent. 
There was no sacrifice too great for a friend, and he possessed 
nothing too good for a friend; but his sympathy for the distressed 
and afflicted, manifested in deeds of charity and mercy, was al- 
most without a parallel. In the beautiful language of Montgomery, 


“Deeds of merey—deeds unknown 
Shall eternity record; | 

Which he durst not call his own, 

For he did them to the Lord.” 
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In support of this opinion, it is a fact, that when the melan- 
choly tidings of the death of Mr. Srupgs was circulated in the 
streets of this city, it was not replied that we have lost a good 
citizen, a useful man; but the general response was, the poor 
have lost their best friend. But his mission in this world is ac- 
complished —his work is done. All that was mortal has mingled 
with the clods of the valley. May we remember that though now 
we are so actively engaged in the struggle and battle of life, that 
very soon it must all end in ‘‘ here he lies,’’ and may it teach us 
humility. 

Resolved, That in the death of Toomas P. Srusss, Esq., the 
Bar of Georgia has lost an able, faithful and valued member ; one 
who has reflected honor on his profession, and whose worth will 
long be remembered by his surviving brethren. 

Resolved, That we deeply sympathize with the bereaved family 
of the deceased in their crushing affliction, and the more so, as 
we feel so utterly impotent to impart consolation. 

Resolved, That the presiding officer of this Court, be requested 
to direct the above preamble and resolutions to be entered on 
the minutes of the Court, and a copy be furnished his family. 


His Honor, Judge Lumpxin, in behalf of the Court, responded 
as follows : 

Perhaps Macon is surpassed by no city in the Union, of the 
same population, for the wealth and worth of its citizens ; and yet 
it is no disparagement to survivors to say, that she would have 
felt the death of none more than the late THomas P. Srusss. 
What Andrew J. Miller was to Augusta, he was to Macon. The 
loss of each to their respective communities was irreparable. 
The places which knew such men, shall know them no more for- 
ever. In the hearts of many friendless widows and orphans, a 
monument is erected to the memory of such benefactors, and the 
tears of the poor are an eloquent tribute to their honored names, 
which property cannot purchase, and which Kings and Princes 
might well covet. 

When I met his devoted family—so much endeared to him by 
his love and tenderness for them—clad in the habiliments of 
mourning and looking so desolate, notwithstanding he had sur- 
rounded them, by his energy and perseverance, with all the com- 
forts of this life, I realized what a privilege it was to weep with 
those who weep. O, how much I miss his warm and simple-heart- 
ed salutation when I come to this Court. Who can ever forget 
his restless countenance, ever intent upon toil—his modest de- 
meanor—his cheerful and prompt discharge of every duty? 

O, fatal deceiver, Death! How much sooner should I have ex- 
pected my own knell to have given another fruitless warning to 
the world, than that of my much loved and lamented friend and 
brother. 

What is life, but a hasty vision that flies like a dream, as rapid 
and almost as unsubstantial? What is the whole succession of 
ages since the commencement of time, in which generations and 
empires have appeared and passed away, like phantoms gliding 
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over the stage? Poor wanderers of a short and stormy day, we 
are borne down the stream of Time as on the bosom of a mighty 
river, in which we rapidly disappear and succeed one another in 
the midst of its tempestuous waves. 

When we are called hence, may our graves, like his, be watered 
by the widow’s tears. May we, like him, receive the reward of 
the orphans’ God, and to His infinite mercy we commit and com- 
mend his loved ones. May they be gathered in His arms like 
lambs, and brought at last to His heavenly fold. 

What a noble example has our friend set to the young men of 
his State—of diligence in business, regularity and punctuality in 
every employment—honesty and uprightness in all his conduct 
towards his fellow-men, which is the basis of our social connec- 
tions. ‘This was the secret by which he achieved his success in life ; 
and here is an example, on which our young men should be proud 
to form themselves; an example that refutes the dull maxims of 
idleness and profligacy, and points out the real road, and the only 
highway in a Republic, to honor, fortune and fame. 


IN MEMORY OF 
BURWELL K. HARRISON, Eso. 


The Committee appointed by the Court to present in behalf of 
the Bar, a testimonial of respect to the memory of our brother 
Burwe.u K. Harrison, who has departed this life since the last 
Term of this Court, respectfully report as follows: 

Again has death invaded our cirecle—again borne away a trophy 
from our ranks. Let us all read the lesson so sad an event is de- 
signed to teach us. Surely, and shortly too, must we quit the 
stage, and promptly and thoroughly should we prepare for the 
event. Our brother Harrison, thus cut down in the prime of 
life, had for years occupied a prominent place in the Bar of south- 
western Georgia. Possessed of a high order of intellect, a thor- 
ough education, and almost unsurpassed social qualities, he was 
an able Lawyer, an interesting associate, and the very life of the 
social circle. He is gone! Let us remember his virtues—forget 
his follies—and mourn over his early death. Therefore, 


Resolved, That, in the death of Burweti K. Harrison, the Bar 
has lost from its ranks a superior Lawyer, a cultivated gentleman, 
and a much loved friend. 


Resolved, That we tender to his family our deepest simpathies, 
and assure them that we, too, feel his loss, and are bereaved of a 


friend. 
a 
oS. W . 
E. H. BEALL, Committee. 
P, I. STROZIER, 
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His Honor, Judge Lumpkin, responded as follows: 


When we were last assembled, as a Court, in this place, twelve 
months ago, it was to deplore the untimely death of the youngest 
member of this Bar—for it is a sad truth, that 


* Youth, and hope, and beauty’s bloom, 
Are blossoms gathered for the tomb.” 


Since that time, five more from this District—Powers, and 
Srusss, and Hotsry, and Corsirr, and Harrison—have joined 
the disembodied spirits of the dead. Thus are we called away, 
one by one, without distinction of age, or rank, in obedience to 
the inevitable summons which comes but once—but comes to all. 





Over the remains of how many members of the Bar, has the | 


grave closed since I took my seat upon the Bench, in 1845, whose 
earthly prospects were bright with hope, and whose professional 


character might well be adopted by their cotemporaries, as ‘‘the | 


glass of fashion, and the mould of form?’’ 

Burwe.tt K. Harrison was a native of Georgia; educated at 
Randolph Macon College, Virginia, and in 1842, located at Lump- 
kin, Stewart county. A thoroughly taught Lawyer, and of fine 
literary attainments, an inviting field spread out before him. His 
intellect—brilliant, fertile, and acute—was admirably adapted to 
the region where he lived and died. He was a keen observer, and 
no one could appropriate more readily, what he acquired from 
men and books. He had a ready and clear perception of truth 
and justice; and as a lawyer, he was more inclined to rest his 
hopes of success on this perception, than on the accumulation of 
authorities. Instead of depending entirely on the thoughts of 
others, and an array of precedents he had not analyzed, he de- 


lighted more in the application of elementary principles to the | 


ever varying occurrences of life and business. 

The social qualities of the deceased were unsurpassed. A man 
of wit, endowed with an intuitive perception of the ridiculous— 
generous to a fault—full of frolic and fun, and of the most exuber- 
ant animal spirits, he was ever the magnet of the circle in which 
he moved. The sterling piety of his companion, impressed him 
with a reverence for religion, which made it the frequent theme of 
his conversation. 

That the deceased had faults, it is due to candor to concede. 
Let them be buried in the grave with him. ‘* Man goeth to his 
long home,’’ to the ‘‘ house appointed for all living.’’ Let us lay 
up treasure for that state of being where there is no change and 
noend. May a God of love be a husband to his widow and a 
father to his orphans, 


“A bruised reed He will not break, 
Afflictions al) His children feel, 
He wounds them for His Mercy’s sake, 
He wounds to heal.” 
































CASES 
ARGUED AND DETERMINED 


IN THE 


Suprente Court of the State ok Georgia, 


AT MILLEDGEVILLE. 
NOVEMBER THRM, 1859. 





Present—JOSEPH H. LUMPKIN, 
LINTON STEPHENS, } severe 
RICHARD F. LYON, 





THE TRUSTEES OF THE MONROE FEMALE 
UNIVERSITY vs. BROADFIELD et al. 


1. When carpenters agree to do work, according to specifications, in a 
neat and workman-like manner, and fail, not only to comply with the 
contract, but do the work unskillfully and negligently, they are 
liable to respond in damages to the employer, for all injuries resulting 
from the breach of the contract. 

2. The fact, that the employer accepts the work, and agrees to pay for 
it according to contract, does not relieve the carpenters from such 
liability, unless the employer, at the time, know of the deficiencies, or 
breach of contract, and expressly agreed to waive his rights under 
the same, which must affirmatively appear. 

3. A new trial must be granted, when the verdict is contrary to law and 
evidence, notwithstanding there have been two concurrent verdicts of 


the jury. 


Assumpsit, in Putnam Superior Court. Tried before Judge 
HARDEMAN, at the September Term, 1859. 


This was an action of Assumpsit, by the trustees of the 
Monroe Female University against James M. Broadfield and 


VoL. xxx—2, 
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Tunis Tunison, to recover damages for a breach of the fol- 
lowing contract, viz: 

“SraTE OF GEORGIA, CounTy oF Monroe. To-wit: 
Whereas, the Trustees of the Forsyth Female Collegiate In- 
stitute have engaged the undersigned to finish and complete 
the old Botanic brick building, at Forsyth, in said county, 
The undersigned agree, on their part, to rough-cast the 
whole of the outside of said building with hydraulic cement, 
and give to it a complete finish, in such color as said trus- 
tees may direct ; and, also, to repair the roof of said build- 
ing with tin gutters, and each side and ends with large tin 
conductors on each corner of the building. To remove the 
present dome, and tin over the same, neatly and water-tight, 
and should any of the shingling need repairing, to repair 
the same, so as to make the whole of said roof a good one. 
To remove certain walls, and put in such pillars as might be 
necessary to support the ceiling, and to repair and put in such 
girders as, on examination, may be found necessary, and to 
make a nice and complete finish of the assembly room, in 
the best modern manner. 

“The other rooms of the upper story to be finished, out and 
out, in a neat and workman-like manner ; all the jams of the 
windows to be plastered, except the assembly room, where 
the windows are to be plastered: no wood work to be done 
on the basement, except outside doors and windows, sash and 
glass in the windows. Every part of said building requiring 
paint to be painted ; the floors in the second story now there 
laid, in said building, to remain, with such smoothing and 
nailing as may be necessary. ‘The window sash to be hung 
with cords and pulleys and weights. The whole of the work 
necessary to complete and finish the second and third sto- 
ries, including floors, doors and window-sash, glass, and 
every other thing, with a rostrum in the assembly room, 
and fifty feet of black board, to be done by the undersigned 
in a neat and workman-like style. The undersigned to fur- 
nish all materials, and to board themselves and workmen. 
Window blinds not included. And the undersigned further 
agree to finish said work by the first day of January next. 
This August 19th, 1852. 

(Signed) J. M. BRoADFIELD, 
T. TuNison. 


And the trustees agree on their part to pay the said J. 
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M. Broadfield and Tunis Tunison, on the performance of 


their agreement aforesaid, the sum Of ......ceesecees dollars. 
August 19th, 1852. 
(Signed) OLIVER C. PHELPS, 


President of the Board of Trustees of 
Forsyth Female Collegiate Institute. 

The declaration set out the breaches complained of. 

The defendants pleaded the general issue, and further 
pleaded specially, that plaintiffs were present during the pro- 
gress of said work; and after the completion thereof, ac- 
cepted and received the same, and have been in the use of 
the building for two years or more, before the commence- 
ment of this suit, ete. 

At the trial, plaintiff read in evidence the depositions of 
D. F. Walker and Richard Bennet, the substance of which 
was, that the plastering and frame work, overhead in the 
chapel of the building belonging to the Monroe Female Uni- 
versity, fell, in the month of July, 1854. The principal part 
fell, so that all had to be taken down. There was one chest- 
nut girder supporting the ceiling, wholly unfit for the pur- 
pose, being extremely brash and full of knots, and incapable 
of supporting the weight. There ought to have been two 
more columns for the support of the girders which have 
fallen. The damage done by the falling of the girder, they 
think, amounted to five hundred dollars. The ceiling looked 
very well if it had had strength, that is, columns sufficient to 
support it, it would not have fallen, The deponents are car- 
penters. It cost $530 00 to repair the damage—it was re- 
paired at moderate charges. The work was not done in a 
workman-like manner. The roof was in bad condition when 
defendants quit work on it—it leaked so as to injure the 
whole house. The roof leaked, which increased the weight 
so that the weak timbers could not support it, and this was 
the cause of its fall. Mr. Bennet examined it three days 
before it fell. The work was done in 1853 ; it fell in July, 1854. 

By asecond commission sued out, plaintiffs proved by D. 
F. Walker, the aforesaid witness, that the room which he 
called the chapel, was the one used on commencement occa- 
sions, for concerts, etc.; that he called it the chapel, but it 
might appropriately be called the assembly room, and it is 
the only room in the building that could be termed the as- 
sembly room. 
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Plaintiffs here closed, and defendants proved by a witness, 
James O. Clark—that he assisted in the work done on the 
building in 1852 and 1853. He was employed as a plas- 
terer. That portion of the work witness had in hand was 
done in a workman-like manner. It was satisfactory when 
finished, according to the best of his knowledge; heard no 
objection to any portion of the work after its completion, and 
was received by plaintiffs. They also agreed to settle for it 
according to the contract. The building was used and occu- 
pied for a school after the work was completed; plaintiffs 
examined the building after it was completed, and heard 
them say they would receive it when a certain spot on the 
wall was repainted. 

Upon this testimony, the case was submitted to the jury, 
who found for the defendants; whereupon plaintiffs moved 
for a new trial, on the ground that the verdict was contrary 
to law and evidence, which motion the Court refused, and 
plaintiffs excepted. 


J. WINGFIELD, for plaintiffs in error. 
ApDAMs and Davis, contra. 
By the Court.—Lyon, J., delivering the opinion. 


The defendants entered into a written contract with plain- 
tiff to finish and complete the old Botanic brick building at 
Forsyth, furnish all materials, etc., according to specifications 
particularly set out in said contract, for which the plaintiffs 
agreed, as is stated in the pleadings, to pay them $3,527 00. 
The defendants entered upon the work, and afterwards de- 
livered the building to the plaintiffs, which they accepted as 
finished according to the contract, and agreed to pay defend- 
ant for the same, and did pay, as is also stated, the amount 
agreed on by the contract, except something less than $200 00. 
The work was finished in May, 1853, and in July, 1854, one 
of the girders, and framing supporting the ceiling and floor 
above the Assembly room, or Chapel of the building, gave 
way and fell. The girder that gave way, and which evi- 
dently caused this mischief, was of chestnut, brash, knotty, 
and wholly incapable of supporting the weight made to rest 
upon it. To repair this damage, occasioned by the giving 
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way of the girder, and of frame work, and falling of plaster, 
and to repair and refit the chapel, or assembly room, was 
worth $500 00. It actually cost the plaintiffs $535 00 to 
have the work done over at moderate charges. The roof, at 
the same time, was in bad order, it leaked so as to damage the 
whole building, and to repair the roof and put it in good con- 
dition was worth $500 00. This action was brought, by the 
plaintiff, against the defendants to recover these damages, 
amounting in the whole to $1,000 00. 

1. The written contract of the defendants, in these re- 
spects was, that they would “repair the roof with tin gut- 
ters at each side and end, with large tin conductors on each 
corner of the building, to remove the present dome and tin 
over the same, neatly and water-tight, and should any of the 
shingling need repairing, to repair the same, so as to make 
the whole of said roof a good one; to remove certain walls 
and put in such pillars as might be necessary to support the 
ceiling ; to repair and put in such girders as, on examination, 
may be found to be necessary, and to make a nice and com- 
plete finish of the assembly rooms ”—the whole “to be done 
in a neat and workmanlike manner.” 

This is what defendants undertook, and agreed specially to 
do. Instead of performing their said contract, they either 
wholly failed to do so, or done the same in such grossly un- 
skillful and negligent manner, as to cause these damages to 
the plaintiffs. The breach of the contract on the part of 
the defendants, as well as the damages sustained by the plain- 
tiffs in consequence, are clearly and incontestibly established 
by the evidence. Upon these facts the plaintiffs were en- 
titled to a verdict against the defendants for the amount of 
damages proven, the same being $1,000 00; for no rule of law 
is better settled than, that for every breach of a contract, 
the wrongdoer must respond to the injured party, in dam- 
ages to the extent and in satisfaction of the injury received. 

2. That the plaintiffs received the work and paid for it, 
or agreed to do so, does not affect their right to recover in 
the slightest degree; it is not even a circumstance to be con- 
sidered against that right. They are entitled to recover, 
unless they, at the time of the acceptance, knowing of the 
defective and neglected work, of the non-compliance by de- 
fendants with their contract in all respects, expressly waived 
a performance of the contract, and agreed to pay the stipu- 
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lated prices, notwithstanding. All of which must be made, 
affirmatively, to appear by defendants, to be available to them 
as a defense. ‘The evidence in this case falls very far short 
of this. Was the attention of plaintiffs called to the fact, 
that an important girder was brash, knotty, and entirely in- 
capable of supporting the weight resting on it; that the lives 
of the pupils assembled in the room below would be con- 
stantly exposed to the risk of the accident that subsequently 
did happen? Their attention was not called to it, and they 
could not see and examine the girder for themselves, for it 
was concealed from their view by the floor on one side and 
the overhead ceiling on the other. Did they see and know 
that the ceiling of the assembly room, or chapel, was not 
sufficiently supported by pillars? It is said that this was 
such an open, palpable defect, that the plaintiffs must have 
seen it. True, they could see the number of pillars, but they 
were not informed as to the number necessary. The defend- 
ants undertook, specially in their contract, to put in such pil- 
lars as might be necessary to support the ceiling ; they were 
to judge, and to judge correctly, at their peril. The plain- 
tiffs were not presumed to know how many were necessary, 
else they would have stipulated for the exact number in the 
contract ; being ignorant they left that to the discretion and 
judgment of the defendants. 

Again, did the plaintiffs go on the roof, examine it, and 
see and know that it leaked so as to damage the whole house? 
And that, with a full knowledge of all these defects and omis- 
sions on the parts of defendants, they still accepted the 
house and agreed to pay the same price for it, as if it had 
been done in a neat and workmanlike manner? It is absurd 
to think so. So far from it, when they accepted the house, 
they discovered a spot in the wall a little darker than the 
balance, and they required even this small defect to be rem- 
edied before receiving the work. If they were so particular 
as to a small matter, how much more so would they have been 
had their attention been called to the great and serious defi- 
ciencies in this work. The idea, that they were waiving any 
of their rights under the contract, never entered their minds ; 
they stood upon the contract, felt bound by it, and accepted 
the work because they believed that defendants had complied. 

We are well aware of the rule, that when work is done un- 
der a special contract, and the employer accepts the work in 
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an incomplete and unfinished state, that then he cannot en- 
force the contract as to price, etc., but that he must pay for 
the work actually done, according to its worth, or pro rata. 
This is not that case, but a very different one, and governed 
by different principles, as we have already shown. 

3. The fact that two concurrent verdicts of the juries 
have been given for the defendant, makes no kind of differ- 
ence in this case. The rights of the plaintiffs are too clear 
and manifest, and the verdict too strongly against the law 
and the evidence, to let this Court attach the slightest im- 
portance to the mere concurrence of juries in the same find- 
ing. Those juries might have been influenced by something 
that is not before us, and we presume were; for how a jury 
could do otherwise, than find for the plaintiffs, upon this evi- 
dence, if they were properly instructed as to the law, we 
cannot comprehend. Let that be as it may, this verdict is 
against the evidence and law, and a new trial must be 
granted. 

Judgment reversed. 





